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INTRODUCTION

Every adult should create a last will and 

testament, especially if you:

•Want to control how your estate is 

distributed after you die

•Have assets, such as a home, bank or 

retirement accounts, or other things of value

•Have minor children

•Have loved ones that you would like to 

provide for after you're gone

•Desire to leave money or other assets to a 

charitable organization

A Last Will and Testament is a legally binding 

document that allows you to designate how your 

property will be distributed upon your death, who 

will serve as guardian of your minor children, and 

who will settle your estate upon your death.



DYING WITHOUT 

A LAST WILL AND 

TESTAMENT

If you die without a Last Will and Testament, state 

laws will determine how your estate is distributed 
and who receives your assets.



Creating a Last Will and Testament

The testator (person who creates the wil l),  must be of sound mind in order to 

create a valid wil l .  You should know the nature and extent of your property, 

appreciate the legal effect of creating a wil l ,  and understand who wil l  inherit  your 

property when you die. The testator should also be free from any outside 

pressure to create a wil l  or include a specif ic beneficiary
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Creating a Last Will and Testament

Once the Last Will and Testament is complete, the testator should sign the will in the presence 

of at least two witnesses (three is recommended). These witnesses must also sign the will in the 

testator's presence. Your witnesses should not be anyone related to you by blood, marriage, or 

adoption, anyone who would stand to benefit from the Last Will and Testament, or anyone under 

18 years of age
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Creating a Last Will and Testament

Upon signing your Last Will and Testament, in most states you can also sign a self-proving 

affidavit, a sworn statement signed by the testator and his or her witnesses that attests to the 

Last Will and Testament's validity. When a will goes through probate, the executor has to prove 

the validity of the will to the probate court. However, if you execute and attach this affidavit to 

your will, it does not need to be proved to the court. It also prevents your witnesses from having 

to testify to the will's validity.
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Leaving Property to Others 

The people or entities that you leave property to in 

your Last Will and Testament are called beneficiaries. 

You can give all or part of your estate to one or 

more beneficiaries. People typically consider leaving 

all or part of their property to their spouse, children, 

grandchildren, and favorite charitable organization.

In a typical will, there are two types of gifts, specific 

gifts and general gifts. Specific gifts, which leave a 

particular item or sum of money to someone, are 

optional but they are the first gifts that are bestowed 

from a Last Will and Testament. A general gift leaves 

a percentage of all that remains after the specific 

gifts are made. Finally, when a gift is made in a will, 

it is a one-time transfer of property without any 

conditions.



Debts

Upon death a person's property is first used to pay for probate 

and funeral expenses, then to pay debts. Generally, all debts 

must first be paid before any assets are distributed. Your 

outstanding credit card balances, for instance, will be paid 

before gifts are distributed to your heirs.

A major exception to this general rule is for secured debts such 

as home loans or auto loans. In the case of secured debts, 

property can be distributed with its debt but it will be the 

beneficiary's obligation to pay off the loan



Minor Children 

and 

Guardianships
Typically, if one parent dies, the surviving parent will remain responsible for the children. However, 

complications arise if both parents die simultaneously, or if one parent has re-married. Unless you name 

guardians for your minor children, the court decides who takes custody of the children in those situations.

Your Last Will and Testament gives you the right to nominate guardians for your minor children. However, 

your named guardians will still need to file papers with the court in order to request approval of your 

nomination. If you fail to include a guardianship nomination in your Last Will and Testament, the probate 

court will make its own appointment.

Naming a guardian for minor children is one of the most important aspects of your Last Will and 

Testament. Guardians are responsible for a child's health, education and other daily needs. In most cases 

they are also responsible for managing a child's property.



Gifts to Minor Children

Under the Uni form Transfers to  Minors Act  (UTMA),  you can appoint  an adul t  custodian to  manage 

property le f t  to  minor  ch i ldren.  Most  s ta tes require the des ignated custodian to  manage a ch i ld 's  

inher i tance unt i l  the ch i ld reaches age 21.  However,  Cal i fornia,  D.C. ,  Kentucky,  Louis iana,  Maine,  

Mich igan, Nevada,  Ok lahoma, South Dakota,  and Vi rg in ia a l low a custodian to  d is t r ibute inher i ted 

property once the ch i ld  reaches 18 years  of  age.  Vermont  and South Caro l ina are the only s ta tes 

that  have not  adopted the UTMA, and therefore do not  have th is  custodian opt ion.

I f  you would l ike to  set  as ide money or  o ther assets in  your  es tate for  your  ch i ld for  longer than the 

UTMA al lows or  i f  you l ive in  a  s tate that  does not  have a UTMA, EstateGuidance.com gives you the 

opt ion to  inc lude a tes tamentary t rust  c lause in  your  wi l l .  A tes tamentary t rust a l lows you to  appoint  

someone to  manage property le f t  to  minor ch i ldren unt i l  such ch i ld reaches a speci f ied age



Marriage and Divorce

I t  is advisable to create or re -wri te your Last Wil l  and Testament upon gett ing married or 

divorced.

I f  you get married after making your wi l l  and do not rewri te i t ,  your new spouse wi l l  

automatical ly get a share of your estate.

Divorce automatical ly revokes any gif t  provisions to your now ex -spouse. However, this 

only appl ies to a Last Wil l  and Testament wri t ten before your divorce. I f  you create a Last 

Wil l  and Testament after the divorce is f inal ized and leave al l  or part of your property to 

your ex-spouse, that ex-spouse wi l l  st i l l  be able to inheri t  under the subsequent Last Wil l  

and Testament.

If  you are unmarried you wi l l  need to create a Last Wil l  and Testament in order to leave 

any property to your partner after your death.



Unmarried Domestic Partners

There is  a  widely he ld be l ief  that  i f  you l ive wi th  your  par tner for  a  cer ta in per iod of  t ime,  usual ly 

seven years,  then you are common-law marr ied.  However,  th is  is  not  the law in  any s tate.

Only a few s tates legal ly recognize common -law marr iage.  The s tatutes in  these jur isd ic t ions vary 

on speci f ic  common-law marr iage requirements.  However,  you must  sat is fy a l l  o f the fo l lowing 

cr i ter ia in  order to  es tabl ish a common -law marr iage:

•You and your  par tner have an express mutual  agreement to  be marr ied;

•You l ive together wi th  your  par tner in  a  s tate that  recognizes common law marr iage;

•You have l ived wi th  your  par tner for  a  substant ia l  length of  t ime;  and

•You and your  par tner present  yourselves to  the community as a marr ied couple.  This can be 

accompl ished by referr ing to  your  par tner as  your  “husband” or  “wi fe , ”  us ing the same las t  name, or  

by f i l ing jo in t  income tax returns.



Unmarried Domestic Partners

States that recognize common-law marriage typically grant inheritance rights where one partner 

dies without a Last Will, and the surviving partner can prove that a common-law marriage 

existed. States that do not recognize common-law marriage may grant a surviving partner 

inheritance rights, but only if you spent time as a couple in a state that recognizes common-law 

marriage. Since the laws around common-law marriage vary from state to state, it is critical that 

you specify how your estate will be distributed and who will receive your assets.

In order to ensure that your partner inherits your property, you will need to create a Last Will and 

Testament. The instructions you leave in your Last Will and Testament will be followed 

regardless of your state’s laws about common-law marriage.



Choosing a Legal Representative 

Also known as an executor, administrator, or personal representative, a legal representative is the person 
responsible for managing the testator's estate after death. Some of the legal representative's responsibilities 
include: distributing property to beneficiaries, paying valid claims of creditors, starting the probate process, and 
closing credit card and bank accounts.

Ideally, you should pick a younger friend or family member who you believe will honestly and effectively carry out 
your final wishes. You may want to discuss the responsibilities with the individual before making your selection. 
However, if you are not comfortable naming a specific individual, you may name professional fiduciary like a bank, 
trust company, or attorney to administer your estate. Also, in some states a convicted felon cannot serve as a legal 
representative.

When you appoint your legal representative, you should also name an alternate in the event your first choice is 
unable or unwilling to serve. If you do not name an alternate and your legal representative cannot serve, one will be 
appointed by the court



Probate

Probate i s  the  lega l  p rocess  that  fo rma l ly  appo ints  the  

executor  and/or  guard ian,  de termines  how your  

property  w i l l  be  d i s t r ibuted ,  and  t rans fe rs  t i t le  o f  so le ly  

owned property  in to  the  names o f  your  bene f ic ia r ies .  

Many  s ta tes  have  a  s imp l i f i ed  p robate p rocedure  fo r  

"sma l l  es ta tes"  va lued  under  a  par t i cu lar  do l la r  amount .  

The  s imp l i f ied  p robate  p rocess  takes  s ign i f i cant ly  l ess  

t ime than a  comp le te  p robate admin i s t ra t ion



Avoiding the Probate Process 

T h e  p r o b a t e  p r o c e s s  f o r m a l l y  t r a n s f e r s  t i t l e  o f  s o l e l y  o wn e d  p r o p e r t y  i n t o  t h e  

n a m e s  o f  yo u r  b e n e f i c i a r i e s .  I n  g e n e r a l ,  o n l y  a s s e t s  s o l e l y  t i t l e d  i n  yo u r  n a m e  

n e e d  t o  p a s s  t h r o u g h  p r o b a t e .  T h i s  i n c l u d e s  r e a l  p r o p e r t y  a n d  a n y o t h e r  

a c c o u n t s  s o l e l y  t i t l e d  i n  yo u r  n a m e .

H o we ve r ,  t h e r e  a r e  m a n y wa ys  t o  a vo id  p r o b a t e  a n d  e n s u r e  t h a t  yo u r  p r o p e r t y  

p a s s e s  d i r e c t l y  t o  yo u r  b e n e f i c i a r i e s :

•J o i n t  O w n e r s h i p  o f  P r o p e r t y : An y p r o p e r t y  h e l d  j o i n t l y  w i t h  r i g h t  o f  

s u r v i vo r s h i p  a u t o m a t i c a l l y  p a s s e s  o u t s i d e  o f  p r o b a t e  t o  t h e  s u r v i v i n g  o wn e r ( s ) .

•B e n e f i c i a r y  d i s t i n c t i o n s : L i f e  i n s u r a n c e  p o l i c i e s ,  I R As ,  a n d  r e t i r e m e n t  

b e n e f i t s  c a n  p a s s  o u t s i d e  o f  p r o b a t e  a n d  d i r e c t l y  t o  yo u r  n a m e d  b e n e f i c i a r i e s .

•Pa ya b l e - O n - D e a t h  ( P O D )  Ac c o u n t s : Yo u  c a n  a d d  PO D  b e n e f i c i a r i e s  t o  a n y o f  

yo u r  e x i s t i n g  b a n k  a c c o u n t s  a n d  C D s .  T h e  m o n e y i n  yo u r  a c c o u n t ( s )  w i l l  a vo id  

p r o b a t e  a n d  g o  d i r e c t l y  t o  yo u r  n a m e d  b e n e f i c i a r i e s .
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Avoiding the 

Probate Process 

•T r a n s f e r - O n - D e a t h  ( T O D )  D e e d s  &  R e g i s t r a t i o n s : S o m e  s t a t e s  a l l o w  

v e h i c l e  r e g i s t r a t i o n s  t o  h a v e  T O D  b e n e f i c i a r i e s  a s  w e l l .  A  f e w  s t a t e s  

a l s o  p e r m i t  T O D  r e a l  e s t a t e  d e e d s .  T h i s  t y p e  o f  d e e d  d o e s  n o t  t a k e  

e f f e c t  u n t i l  y o u r  d e a t h .  T h e  p r o p e r t y  w i l l  a v o i d  p r o b a t e  a n d  t r a n s f e r  t o  

y o u r  n a m e d  b e n e f i c i a r i e s .

•R e v o c a b l e  L i v i n g  T r u s t : A  l i v i n g  t r u s t  a l l o w s  y o u  t o  t r a n s f e r  

o w n e r s h i p  o f  a l l ,  o r  s o m e ,  o f  y o u r  p r o p e r t y  t o  y o u r  t r u s t .  D u r i n g  y o u r  

l i f e t i m e ,  y o u  w i l l  s t i l l  b e  a b l e  t o  c o n t r o l  a n y  p r o p e r t y  y o u  p l a c e  i n  

t r u s t .  A n y  p r o p e r t y  c o n t a i n e d  i n  y o u r  t r u s t  w i l l  a v o i d  p r o b a t e  a n d  g o  

d i r e c t l y  t o  y o u r  n a m e d  b e n e f i c i a r i e s .  I f  y o u  w o u l d  l i k e  t o  c h a n g e  a n y  

b e n e f i c i a r y  d i s t i n c t i o n s ,  a d d  o r  r e m o v e  p r o p e r t y  f r o m  t h e  t r u s t ,  o r  

c o m p l e t e l y  r e v o k e  t h e  t r u s t ,  y o u  m a y  d o  s o  a t  a n y  t i m e .  Y o u  m a y  w i s h  

t o  c o n s u l t  w i t h  a n  a t t o r n e y  i n  o r d e r  t o  c r e a t e  a n  e f f e c t i v e  a n d  l e g a l l y  

v a l i d  t r u s t  d o c u m e n t .
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REVISING OR REVOKING YOUR 

LAST WILL AND TESTAMENT 

O n c e  yo u r  L a s t  W i l l  a n d  T e s t a m e n t  i s  c o m p le t e ,  m a k e  a  h a b i t  o f  r e - r e a d in g  i t  a t  l e a s t  o n c e  p e r  

ye a r ,  i f  n o t  m o r e  o f t e n .  Yo u ' l l  wa n t  t o  u p d a t e  yo u r  L a s t  W i l l  a n d  T e s t a m e n t  i f :

•Yo u  g e t  m a r r i e d  o r  d i vo r c e d

•Yo u  h a ve  a  n e w c h i l d ,  t h r o u g h  b i r t h  o r  a d o p t i o n

•A f a m i l y  m e m b e r  o r  o t h e r  b e n e f i c i a r y  o f  yo u r  e s t a t e  d i e s

•T h e  i n d i v i d u a l  n a m e d  a s  e x e c u t o r ,  t r u s t e e  o r  g u a r d i a n  d i e s  o r  i s  u n a b le  t o  a c t  a s  s u c h

•Yo u  d e c id e  t o  n a m e  s o m e o n e  e l s e  a s  yo u r  e x e c u t o r ,  t r u s t e e  o r  g u a r d i a n

•T h e  s i ze  o f  yo u r  e s t a t e  c h a n g e s  s i g n i f i c a n t l y

•Yo u  m o ve  t o  a n o t h e r  s t a t e

•T h e r e  a r e  c h a n g e s  i n  f e d e r a l  o r  s t a t e  l a ws  t h a t  c o u ld  a f f e c t  yo u r  w i l l  o r  e s t a t e
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REVISING OR 

REVOKING YOUR LAST 

WILL AND TESTAMENT 

Yo u  c a n  m a k e  a m e n dm en t s  t o  yo u r  w i l l  b y  c r e a t i n g  a  s e p a r a t e  

d o c u m en t  c a l l e d  a  c o d i c i l .  H o w e ve r ,  t h i s  d o c u m en t  m u s t  a l s o  b e  

s i g n e d  a n d  w i t n e s sed  j u s t  l i k e  t h e  o r i g i na l  L a s t  W i l l  a n d  

T e s t am en t .  B e c a us e  o f  t h e  p o t e n t i a l  c o m p l i ca t i on s  t h a t  c a n  a r i s e  

w h e n  a  c o d i c i l  i s  c r e a t ed ,  r e v i s i ng  yo u r  w i l l  o n  

E s t a te Gu i da nce .c om  i s  o f t e n  t i m es t h e  s i m p l es t  s o l u t i o n .

Yo u  c a n  r e vo k e  a  L a s t  W i l l  a n d  T e s t ame n t  b y  p h ys i c a l l y  d e s t r o y i ng  

t h e  d o c u m en t .  Yo u  c a n  b u r n  i t ,  t e a r  i t ,  o r  s h r e d  i t  t o  p i e c e s  a s  

l o n g  a s yo u  d o  s o  w i t h  t h e  i n t e n t i on  t o  d e s t r oy  i t .  T h e  e a s i e s t  w a y  

t o  r e vo k e  a  L a s t  W i l l  a n d  T e s t am en t  i s  b y  s i m p l y  c r e a t i ng  a  n e w  

o n e .  Yo u r  n e w  L a s t  W i l l  a n d  T e s tam e n t  s h o u l d  i n c l u de  l a n g u a ge  

t h a t  r e f l e c ts  yo u r  d e s i r e  t o  r e vo k e  a n y  p r e v i o u s l y  e x e c u ted  w i l l s . 2of2



Making your Last will and testament Legally Valid and Enforceable

You wil l  need to sign and date your Last Wil l  and Testament in the presence of three 

qualif ied witnesses. The presence of three witnesses wil l  insure the validity of your Last 

Will and Testament in case one witness is later determined to be disqualif ied. Your 

witnesses should not be:

•Anyone related to you by blood, marriage, or adoption

•Anyone who would stand to benefit  from your Last Wil l  and Testament

•Anyone under 18 years of age
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Making your Last will and testament Legally Valid and Enforceable

Tell your witnesses that you intend for this document to be your Last Will and Testament. Initial 
and date the bottom of each page. Sign and date the last page of your Last Will and Testament 
while the witnesses watch. Your witnesses should also sign in the designated areas of the 
signature page to your Last Will and Testament. They should state that they understand this 
document serves as your Last Will and Testament.

Although not required, it is advisable to complete the Affidavit of Execution (attached to the end 
of your Last Will and Testament), which makes it easier for the court to prove the validity of your 
Last Will and Testament in probate. To complete the Affidavit of Execution, you will need to sign 
it in front of three witnesses and a notary public. While you have all three witnesses gathered 
together with the notary, you should sign both your Last Will and Testament and the Affidavit of 
Execution. Currently, California, the District of Columbia, Maryland, Ohio, and Vermont do not 
recognize Affidavits of Execution.
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Storing Your Last 

Will and Testament

Placing your or ig inal wi l l  in a safe deposit  box is 

a common solut ion. However, you should name 

at least two joint registrants who wil l  have 

access to the safe deposit  box af ter your death. 

Other possib i l i t ies inc lude keeping your Last Wil l  

and Testament in a f ireproof lock box or in a 

f i l ing cabinet at home. Your executor and at 

least one benef ic iary should know where either 

the cabinet or lockbox and key are located.



You have completed the Last will & testament informational session

Please following the link to complete a short quiz and receive credit for this 
course. CLICK HERE!!

Create your own free will online at www.freewill.com and show documentation 
to receive a $50 gift certificate to our ReStores in Inverness or Crystal River. 

Disclaimer: The contents oft his class serves only as an educational guideline for our Homeownership 
Program. Change at Habitat for Humanity of Citrus County is inevitable. Therefore, we expressly reserve 
the right to interpret, modify, suspend, or cancel, with or without prior notice, any part of our program 
guidelines at anytime. Changes will be effective on the dates determined by HFHCC

https://forms.office.com/Pages/ResponsePage.aspx?id=4Wz47ybOu0-OSA96KvhFiGLtsnh7IpRAll16CzdOlgRUNVoyWDE0QkxTN0NCWEo2VFpZS0JWOTNYQy4u
http://www.freewill.com/
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